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and his own business, he is within the scope of his employment, and the master is 
liable. Patten v. Rea (1857) 2 C. B. (n. s.) 605; Clawson v. Pierce-Arrou 
Motor Car Co. (1921) 231 N. Y. 273, 131 N. E. 914; contra, Schoenherr v. 
Hart field (1916) 172 App. Div. 294, 158 N. Y. Supp. 388; (1920) 30 Yale 
Law Journal, 189. But where a servant starts out to do his master's business, 
and somewhere on the way deviates for his own purposes, some courts have held 
this as a departure absolving the master. Mitchell v. Crassweller (1853) 13 C. B. 
237; McCarthy v. Timmins (1901) 178 Mass. 378, 59 N. E. 1038. Others have 
called it a mere deviation, equivalent to doing the master's work irregularly or 
badly. Whimster v. Holmes ( 1914) 177 Mo. App. 130, 164 S. W. 236. The 
dividing line between a departure and a deviation is, of course, a difficult "question 
of degree." Storey v. Ashton, supra. The tendency is however, to consider even 
a departure only a deviation, if on the way back, — that is, as soon as the servant's 
own errand is at an end, and he begins to return — he is again performing his 
service. Barmore v. Vicksburg (1904) 85 Miss. 426, 38 So. 210. This is as 
extreme a view as that which regards the entire trip as outside the scope of his 
employment. Patterson v. Kates (1907, C. C. E. D. Pa.) 152 Fed. 481 ; 2 
Mechem, Agency (2d ed. 1914) par. 1907. The better view — a compromise 
between these two extremes — is that when the servant returns to that point, where, 
if he had not continued for a personal purpose, it would be considered a deviation 
and not a departure,, the master's responsibility reattaches. Dockweiler v. Amer. 
Piano Co. (1916, Sup. Ct.) 94 Misc. 712, 160 N. Y. Supp. 270. The principal 
case seems to reflect this better tendency. 

Property — Covenant Against Incumbrances — Effect of Easement Granted 
by Imperfect Deed. — The defendant conveyed land to the plaintiff with a covenant 
against incumbrances. A third person held a deed of an easement on the land and 
had made improvements while in possession. But the deed was unattested and 
unacknowledged and a statute rendered it invalid against the subsequent purchaser 
of the land. The plaintiff, having notice of the facts, sued for a breach of the 
covenant. Held, (three judges dissenting) that the plaintiff could recover. City 
of New York v. New York and South Brooklyn Ferry & Steam Transp. Co. 
(1921) 231 N. Y. 18, 131 N. E. 554. 

An incumbrance in a covenant against incumbrances is a burden on land 
depreciative of its value. 16 A. & E. Enc. Law, 158. A specifically enforceable 
contract against the grantor of which the grantee has notice is such. Cummins v. 
Beavers (1904) 103 Va. 230, 48 S. E. 891; Willoughby v. Lawrence (1886) 
116 111. 11, 4 N. E. 356; Clark, Equity (1919) sec. 86. The fact that the latter 
had knowledge of the incumbrance before accepting the deed does not release the 
former from his covenant. Huyck v. Andrews (1889) 113 N. Y. 81, 20 N. E. 581. 
Being a freehold estate, an easement can be granted only by deed. Cayuga Ry. v. 
Niles (1878, N. Y.) 13 Hun, 170. In equity, however, partial performance of 
an oral contract gives the claimant of the easement an equitable interest in the 
land. Wiseman v. Lucksinger (1881) 84 N. Y. 31. By statute, a subsequent 
purchaser is not bound by an unattested and unacknowledged grant of a freehold. 
N. Y. Cons. Laws, 1909, ch. 50, sec. 243. Even if such purchaser acts in bad 
faith and with notice. Chamberlain v. Spargur (1881) 86 N. Y. 603; Dunn v. 
Dunn (1912) 151 App. Div. 800, 136 N. Y. Supp. 282. But the grant is effective 
between the original parties. Strough v. Wilder (1890) 119 N. Y. 530. In the 
instant case the court held that, though the deed was invalid as a conveyance by the 
statute, partial performance in reliance on it bound the subsequent purchaser with 
notice and therefore that the covenant against incumbrances had been broken. 
The case depends entirely upon interpretation. If the subsequent purchaser is 
protected absolutely against all persons holding grants which lack the formal 
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requisites of the statute, the dissenting opinion is justified. The majority view, 
however, seems preferable. Strict interpretation would contradict the established 
principles of equity, which are recognized as paramount in another section of the 
same statute. N. Y. Cons. Laws, 1909, ch. 50, sec. 250. 

Torts — Contributory Negligence — Care Required of Guest in Automo- 
bile. — The plaintiff, a guest in an automobile driven by the owner, was injured 
in a collision with a street car. Familiar with the surroundings, and with adequate 
opportunity to make observations, the plaintiff took no measures to discover the 
danger or warn the driver. A proximate cause of the collision was the driver's 
negligence. The plaintiff sought damages from the street railway company. Held, 
that the plaintiff's conduct constituted contributory negligence and that therefore 
he could not recover. Hill v. Philadelphia Rapid Transit Co. (1921, Pa.) 114 
Atl. 634. 

The duty of a driver to his guest is not to increase the dangers ordinarily inci- 
dent to driving. Perkins v. Galloway (1916) 198 Ala. 658, 73 So. 956. The 
courts differ as to the degree of care to be exercised by the guest, the cases being 
sometimes divided into two groups. Notes (1918) 3 Corn. L. Quart. 156. The 
first charges the guest with the absolute duty of keeping a lookout for his own 
safety, not permitting him to trust to the care of the driver. Koehler v. Rochester 
& L. Ont. Ry. (1893, N. Y.) 66 Hun, 566. This category, apparently that of the 
principal case, is perhaps extreme. The second allows the guest to rely upon a 
driver whom he believes to be careful. Howe v. Minneapolis, St. P. & S. Ste. M. 
Ry. (1895) 62 Minn. 71, 64 N. W. 102. Where the guest has no control over 
the driver, the negligence of the latter is not imputed to him. Chodes v. Clark 
Seed Co. (1920) 95 Conn. 263, 11 1 Atl. 58. But the guest is bound to exercise 
such care for his safety as the exigencies of the situation require. Praught v. 
Great Northern Ry. (1920) 144 Minn. 309, 175 N. W. 998. He must observe 
the care of an ordinary person in like circumstances in respect to dangers known 
to him or reasonably foreseeable by him; but he is under no duty to anticipate 
that the driver, if reasonably believed to be competent, will fail to exercise proper 
care. Birmingham Ry. v. Barranco (1920) 203 Ala. 639, 84 So. 839. A guest is 
not charged with the same strict duty of keeping a lookout as the driver ; he may 
rely in some measure oh the assumption that the driver will use care to avoid the 
dangers of the road. Christensen v. Johnston (1917) 207 111. App. 209; Martin 
v. Southern Pac. Co. (1919, Calif. App.) 185 Pac. 1030. The guest is not guilty 
of contributory negligence as a matter of law merely because he has done nothing ; 
for in many cases, the highest degree of caution consists of inaction. Hermann v. 
Rhode Island Co. (1914) 36 R. I. 447, 90 Atl. 813. Failure to keep a lookout 
and warn may be evidence of negligence, but not conclusive evidence. Carnegie v. 
Great Northern Ry. (1914) 128 Minn. 14, 150 N. W. 164. "A guest is not 
expected to direct the driver nor keep a lookout; he may go to sleep, read, talk, 
or remain in deep thought, without being chargeable with negligence ; but he 
would be negligent should be unreasonably fail to give warning of known danger." 
Weidlich v. N. Y ., N. H. & H. Ry. (1919) 93 Conn. 438, 106 Atl. 323. He is not 
responsible for the failure to discover dangers which he might have discovered 
had he given attention to the roadway ahead. Azinger v. Pennsylvania Ry. 
(1918) 262 Pa. 242, 105 Atl. 87. The extent to which a guest should foresee an 
impending peril and act in relation thereto, depends upon the facts peculiar to 
each case, and it. is a question of fact for the jury. Christison v. St. Paul City Ry. 
(1917) 138 Minn. 456, 165 N. W. 273. Unlike that of the principal case, the 
better rule, it seems, would impose no duty on the guest to keep a lookout and 
warn the driver, unless a manifest danger has come to his knowledge, which he has 
reason to believe is unknown to the driver. Weidlich v. N. Y., N. H. & H. Ry. 
supra. 



